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LAW REFORM COMMISSION OF WESTERN AUSTRALIA 
— REPRESENTATIVE PROCEEDINGS — FINAL REPORT 

Statement by Attorney General 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [1.02 pm]: I rise to table the Law 
Reform Commission of Western Australia’s final report on “Representative Proceedings: Project 103”, dated June 
2015. In July 2011, the commission was asked by then Attorney General, Hon Christian Porter, MLA, to examine 
and report upon whether—and, if so, in what manner—the principles, practices and procedures pertaining to 
representative proceedings being commenced in the courts of Western Australia required reform. In  particular, 
the commission was asked to give close consideration to the need for a detailed guiding framework for the manner 
in which representative proceedings are to be conducted or concluded; the need to reduce the uncertainty and lack 
of clarity in the area; the adoption of an appropriate and effective model, either through amendment to the Supreme 
Court rules or statutory reform, taking into account recent developments regarding representative proceedings in 
other jurisdictions, both nationally and internationally; the need to ensure that representative proceedings are 
conducted in a fair manner that give those who will be bound by orders made in the proceedings a reasonable 
opportunity to decide whether or not to participate in the proceedings and to be heard in relation to issues affecting 
their rights; and any other related matter. 
The referral was prompted by concerns about the lack of a detailed procedural framework for commencing 
representative proceedings in Western Australia. Representative proceedings are often referred to as class actions, 
whereby one plaintiff sues a defendant, or multiple defendants, on behalf of a group of individuals who all claim 
to have suffered a similar loss. This type of large-scale representative proceeding is common in the federal 
jurisdiction and in Victoria and New South Wales. However, it is difficult to bring representative proceedings in 
Western Australia because the procedural rules governing such actions—contained in order 18, rule 12 of the 
Supreme Court rules—are inadequate. Order 18 as it currently stands does not, for example, deal with a number 
of vital matters such as whether consent is required from persons who are to be group members, the right of a 
group member to opt out of representative proceedings, and settlement and discontinuance of proceedings. Western 
Australian plaintiffs are often forced to forum shop and bring their claim in other jurisdictions, if a connection can 
be established. 

The Law Reform Commission released a discussion paper examining these issues in February 2013 and sought 
submissions from interested parties. The commission received seven submissions from stakeholders including the 
Law Society of Western Australia, the Law Council of Australia, the Western Australian Bar Association and the 
justices of the Supreme Court of Western Australia. 

Based on its investigations and analysis, the commission has recommended the introduction of a simple legislative 
scheme to allow representative proceedings to be litigated in our state courts. In particular, the commission 
recommends that the scheme be based on part IVA of the Federal Court of Australia Act 1976, as was done in 
New South Wales and Victoria, with some minor adjustments. The government agrees in principle with this 
commonsense recommendation and will develop a proposal for legislative change. Clarifying the procedural 
framework for bringing representative proceedings in this state will reduce the need to forum shop, improve the 
smooth and efficient operation of our civil justice system and ensure that those who have suffered a similar loss 
as part of a large-scale claim have appropriate access to justice in their own state from their state courts. I thank 
the Law Reform Commission for the quality of its research and all those who were involved in the project. 

Pursuant to section 11(7) of the Law Reform Commission Act 1972, I table the Law Reform Commission’s final 
report on representative proceedings—project 103, June 2015. 

[See paper 3545.] 

Motion 

On motion without notice by Hon Michael Mischin (Attorney General), resolved — 

That the Law Reform Commission of Western Australia’s final report on “Representative Proceedings: 
Project 103”, June 2015, be printed and published under the authority of the Legislative Council. 
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